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date: 'MAY 2 6 1988

10: District Counsel, “Manhattan CC:HAN
Attn: J. Schmelzle

from: Director, Tax Litigation Diwision CC:7T

Peni Lanceg Paid 7ith Amended Returas

subject: voluntary
After the ZIupir ‘ation OF Lhc Statute of Limitations

This is in response to your May 1%, 1838, request for
tecanical advica., B2Eecause the Servicas Canter has some cases in
suspense on this issue, you asi £or our »zompt response

p——

‘iav the Sezvice vatalin }afﬂeﬂuu of tax nade wit Formz 1040%
afzar the 2upiration of the pericd of limitations o the pasis
tiat the wvoluntarily paid ta: does not excael the currect fax
liabilizy £or thes year in Issue,

GG USTO

Tals issue is governed by Rev. Rul. 74-330, 1974-2 C,B.
4117,  Taxn wiaich iz 7aid and assessaed tar tine 2supiration of tae
neriod of leltatians amounts Lo an ove:r and may be
2funded 1f a timelv c:alnm £or refund i Lowis v,
Revneilds. 2324 U.s8. 231 {1232} dses not otherwige.
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e will not repeat tae discussions contained in the various
nmemorandumy to and from the Service Centazr attached to vour
incoming request. Suffice it to say that this office hag alwvays
intararetaed Rev. Zul. 74-530, az standing for the proposition
“q Lt tax »pald and assessed after the eupiration of the statuts

£ limitations amounts tc an overpavient 2er zz and is not
impacted oy the application of Lewig v, aﬂqgo dﬁ, 284 7.5, 281
(1932) (zazpayer encitled to refund of only amounts in exdeass of
correct tax liability). Aceaoxd. ng:is v, Commissioner, T.C

.
demo. 1256-245 ("The rationals underlying Lewis v, ReVﬂQ ﬂé is
not propesiy applicable where, as here, the assessment and
collection by the Commissioner was illegal.")
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On the other hand, tax paid prior to the expiration of the
2eriod of limitations does not constitute an overpayment even if
aszsassment is barred. Rev. Rul. 85-§7, 1985-1 C.2. 364, Thus,
with respect to-taxes paid but not timely assessed, the critical
consideration 1is whether or nuc the dayment was made prior to
the expiration of the period of limitations.

Nonethelass, this issue is not without some controversy.
Attached for your information i3 a cownv of our {ay 25, 1588,
formal technical advice response to District Counzel, Wewarh. in

; where the identical issue is discussed.

As to the Service Center's supplemental reguest, a different
result obtains in our view. As we undezstand the situation, it
invoLves taxnayers who executed a restrict2d consent extending
the persiod of limitations for M as to issue a. Thev
subseguentiy f£iled an amended 13J40¥ after 2upiration of the
narioc 0f limitations and paid additlional tax and interest with
raspect ko issue B. You ask i the Servica pmay rotain these
Davments. Flrst, taunpayers would have co £1lz2 a timely claim
Zor refund In order toc raise the Iszue with the Servica Tantar.
If a tinely claim is fi:ed on the jround of the explration of
the »esiod of lixmitatio . p ev2 taat the Jervice may
retain the pay o J¥IoLaXEpayers have nolb saown
they overnald ticy un ke thz amount of the
LE3ue A aujus o2en upable to locate any
casa auchorit the corgecgt result viewing
the taupave:! a3 an ainual one as reguised

321 (l2am).,

IL you wisl Nk 5 the mabhtzr furtier, please call o,

Heita A, Acgui at [ ;

SARLINE GROSS

Diractor

e oo —

4EIRY G. SALASY
Chi=f, Branch Ho. 4 .
Taxz Litigation Division
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